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In judicial disciplinary proceeding, the
Supreme Judicial Court held that district
court judge by his participation in plea
bargaining negotiations in criminal case
pending before him violated state Code of
Judicial Conduct warranting sanction of
public reprimand.

Ordered accordingly.

“t—Courts €=206(7'%) ,

Supreme Judicial Court sat as court of
original jurisdiction in determining whether
district court judge violated state Code of
Judicial Conduct. =~ = .

2. Judges &=11(4) - :
District court judge -by his partic-
ipation in plea bargaining negotiations in
criminal case pending before him violated
state Code of Judicial Conduct warranting

sanction of public reprimand. Code of Jud. '

Conduct, Canons 1, 2, subd. A, 3, subd. A(l,
9). - o

1. The procedure followed in judicial discipli-
nary proceedings is set forth in the Marter of
Ross, 428 A.2d 858, 859-60 (Me.1981).

2. At oral argument, the parties further stipu-
lated that the transcript of the post-conviction
review proceedings in Simmons v. State of
Maine, Superior Court (Penobscot County)

Merle W. Loper (orally), University of
Maine School of Law, Portland, for Com-
mittee on Judicial Responsibility and Dis-
ability. ’

George Z. Singal (orally), Gross, Minsky,
Mogul & Singal, Bangor, for respondent.

Before McKUSICK, C.J., and
WATHEN, GLASSMAN, CLIFFORD, -
and HORNBY, JJ. :

PER CURIAM.

This proceeding invokes the Supreme Ju-
dicial Court’s original jurisdiction over judi-
cial disciplinary matters.! The Committee
on Judicial Responsibility and Disability
(Committee) by its report dated September
7, 1988, alleges that District Court Judge
David M. Cox, by his participation in the
plea bargaining negotiations in a criminal
case then pending before him, violated Can-
ons 1, 2(A), 3(A)1) and (4) of the Maine
Code of Judicial Conduct (Code). The Com-
mittee recommends that such violations
warrant the censure of Judge Cox by this
Court. By stipulation of the parties, this
matter is submitted, on the pleadings be-
fore this Court and the pleadings and
record before the Committee,? for this
Court’s decision on questions of both fact
and law. Before us the Committee bears
the burden of proving the allegations con-
tained in its report by a preponderance of
the evidence. - - e

A | o

-On September 25, 1986, the case of State
v. Stmmons (Bangor District Court Docket
No. 86-CR-8717), in which Simmons was.
charged with assault (Class D) ? in violation
of 17-A M.R.S.A. § 207 (1983 & Supp.’
1988), was scheduled for trial before Judge
Cox. Simmons had previously entered a
not guilty plea to the charge. At approxi-
mately 11:30 a:m. on that day, counsel for
the State-and for Simmons were in the

Docket No. CR-86;893, be made a part of the
record before this Court. .

3. 17-AM.RS.A. § 1252 (1983 & Supp.1988) pro-
vides that a prison sentence up to 364 days may
be imposed as a sentence for a Class D offense.
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anteroom of Judge Cox’s chambers when '

Judge Cox entered the room. In response
to an inquiry by Judge Cox, the counsel for
Simmons advised Judge Cox the disposition
of Simmons’ case would be by trial. A
conversation ensued in which Judge Cox
initiated a detailed discussion of plea alter-
natives available to Simmons. During the
discussion, Judge Cox proposed the sen-
tence that would be imposed if Simmons
were to forego a trial and enter a plea of
guilty, with a significantly more severe
sentence if he were tried and found guilty
of the charge. After some further discus-
sion, counsel for the State acceded to the
alternative to the trial of the case as pro-
posed by Judge Cox. Counsel for Simmons
left the anteroom to communicate the pro-
posal to Simmons, who was in another
room. Simmons was not advised by his
attorney that Judge Cox had originated the
proposal. - Simmons refused to forego his
right to a trial, and Judge Cox and counsel
for the State were so advised. Later that
day the matter was tried before Judge Cox
who found Simmons guilty of the charged
assault and imposed a jail sentence for a
period of nine months. . : i

This matter came'to the attention of the

Committee in October 1987, when Simmons
petitioned the Superior Court -(Penobscot:

County) for post-conviction review of the

proceedings in State v. Simmons, pursuant

to 15 M.R.S.A. §§ 2121-2132 (Supp.1988).4
By his post-conviction petition, Simmons al-
leged that he had been denied a fair trial
by reason of the judicial misconduct of
Judge Cox in participating in plea negotia-
tions. - After a hearing, the Superior Court
held that Simmons had received a fair trial,
but the sentencing was tainted by the pre-
trial discussions between Judge Cox and
counsel. -
sentence imposed on Simmons and remand-
ed the matter to the District Court for
imposition-of a sentence by a District Court
judge other than Judge Cox. ..

4. Under the post-conviction “statutes, a person
may challenge a criminal judgment or sentence
on the grounds that the sentence is unlawful or
was unlawfully imposed. - In order to qualify

for such review, the individual must demon-
strate that the challenged criminal judgment or

The Superior Court vacated the:
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I

[11 The issue presented before us today
does not invoke our authorxty to sit as an
appellate court to review the judgment of
the Superior Court in the post-conviction
matter of Simmons v. State of Maine.
Rather, we. sit as the court of original
jurisdiction to determine whether in fact
Judge Cox violated Canons 1, 2(A), 3(AX1)
and (4) of the Code.

The Code of Judicial Conduct establishes
minimum standards of conduct that must
be observed by judges in order to preserve
and maintain the independence and integri-
ty of this State’s judiciary. Matter of Be-
nott, 523 A.2d 1381, 1382 (Me.1987). The
essence of the Code is expressed in Canon .
1: ’ d ,

An independent and honorable judiciary

is indispensable to justice in our society.

A ]udge should participate in establish-

ing, maintaining, and enforcing, and
~should himself observe, high standards

of conduct so that the integrity and inde-
pendence of the judiciary may be pre-
served. The provisions of this Code
should be construed and apphed to fur-
ther that objective.

Canon 2(A) further provides:

A judge should respect and comply with
the law and should conduct himself at all
_times in a manner that promotes public
“confidence in the mtegrlty and lmpartlah-
“ty of the Judlcxary :

A Judge who fails to conform his conduct to
the minimum standards of other Canons of
the Code is, by definition, in violation of the
general requirements of Canons 1 and 2(A).
Benoit, 523 A.2d at 1382. . -

"In recognition that public confldence in
the judicial system rests on fairness in the
administration of justice, Canon 3 is de--
signed to ensure that judges act impartially
in the performance of their judicial respon-
sibilities Benoit 523 A. 2d at 1382. Spe-

post-sentencmg proceedmg is causmg a present
restraint or other specified impediment; and
must demonstrate that he has previously ex-
hausted remedies incidental to proceedings in
the trial court and on appeal or any avallablc
administrative remedies. :
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cifically, Canon 3(A)(1) provides: “A judge

should be faithful to the law and maintain
professional competence in it.” Canon
3(A)(4) further states, “A judge should ac-
cord to every person who is legally inter-
ested in a proceeding, or his lawyer, full
right to be heard according to law.” This
right encompasses not only the proceedings
at the actual trial of a matter, but all court
procedures preliminary to the trial and the
post-trial proceedings including that of sen-
tencing in a criminal case. As stated in the
Canon, the right is extended not only to the
parties to a proceeding but to their law-
yers.

When a judge participates in the specif-
ics of a plea negotiation, that behavior runs
afoul of the fundamental values set forth
in these Canons. It also transgresses the
explicit provision of Rule 11(e) of the Maine
Rules of Criminal Procedure that “the
court shall not participate in the negotia-
tion of the specific terms of the plea agree-
ment”; and ignores case law that clearly
limits the judge’s role in plea negotiations.
See State v. Chesnel, 358 A.2d 381, 384
(Me.1976) (court does not sanction com-
ments by a judge suggesting that sen-
tences differ depending on whether the de-
fendant pleads to a charge or is tried).

There are strong and persuasive reasons
for limiting the role of the trial judge in
plea negotiations. Specifically, four inter-
ests may be compromised when a judge
assumes the role of a plea negotiator—
those of the defendant, the system of jus-
tice, the prosecutor and the judiciary.

First, the constitutionally _protected
rights of the defendant become vulnerable,
Because the court is endowed with substan-
tial sentencing discretion, participation by
the court in plea negotiations may have a
coercive impact on those “person[s] who
[are] legally interested in a proceeding.”
See Maine Code of Jud. Conduct Canon
3(a)4) and 1 D. Cluchey & M. Seitzinger,
Maine Criminal Practice, § 11.8 (1987).
The defendant may fear that a rejection of
the plea bargain will result in a more se-
vere sentence after trial or decrease his
chances of obtaining a fair trial before the

judge he has thus challenged. As Judge
Weinfeld wrote:

The unequal positions of the judge and
the accused, one with the power to com-
mit to prison and the other deeply con-
cerned to avoid prison, at once raise a
question of fundamental fairness. When
a judge becomes a participant in plea
bargaining he brings to bear the full
force and majesty of his office. His awe-
some power to impose a substantially
longer or even maximum sentence in ex-
cess of that proposed is present whether
referred to or not. ' A defendant needs
no reminder that if he rejects the propos-
al, stands upon his right to trial and is
convicted, he faces a significantly longer
sentence. One facing a prison term,
whether of longer or shorter duration, is
easily influenced to accept what appears
the more preferable choice. (Footnote
omitted).

United States v. Werker, 535 F.2d 198, 202
(2d Cir.1976) (quoting United States ex rel.
Elksnis v. Gilligan, 256 F.Supp. 244, 254
(S5.D.N.Y.1966)).

Second, when a judge fails to comply
strictly with the rule precluding a judge
from participating in the negotiating of the
specific terms of a plea, the economy and
efficiency gained by the judicial system by
allowing plea agreements is placed in jeop-
ardy. Whether a defendant accepts or re-
jects the judge’s offer, the fair and expedi-
tious disposition of the charges is rendered
more difficult and uncertain. If a defend-
ant yields to the judge’s offer, he may later
claim that he be allowed to withdraw his
guilty plea on the ground that it was
coerced by the judge. If he rejects the
judge’s offer and after a trial is found to be
guilty of the charged offense, he may claim
that the sentence imposed should be set
aside on the ground that it was not punish-
ment for the offense committed but a pen-
alty for the rejection of the judge’s offer.

Tainted guilty pleas must be set aside;
tainted sentences must be vacated. Even
though a defendant’s claim may prove to
be unfounded, judicial time and resources
must be expended to reach that determina-
tion. In those instances when the judge
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recuses himself from presiding at trial on
rejection by a defendant of the judge’s
offer, it requires the substitution of anoth-
er judge for the trial. This necessarily
adds to the delay in disposition of the case
and affects not only that defendant but
other defendants and their counsel as well.
See United States v. Werker, 535 F.2d 198
(2d Cir.1976); United States v. Adams, 634
. F.2d 830 (5th Cir.1981). '

Third, when a judge offers a lenient sen-
tence to a defendant charged with a crimi-
nal offense in exchange for a guilty plea,
he usurps the function of the attorney for
the State. It lies within the province of the
executive branch of the State through the
offices of its attorneys to expose to a pub-
lic trial any person charged with a violation
of the law. A judge who proposes a plea
bargain that would impair the normal pros-
ecution of a criminal offense or result in a
termination of the prosecution interferes
with that executive function and implicates
the doctrine of the separation of the pow-
ers of the executive and judicial branches
of government.

Finally, undue participation in the plea
bargaining process taints the public’s per-
ception of the trial judge. United States v.
Werker, 535 F.2d at 203. As a result of
such participation, the judge may no longer
be seen as a judicial officer or a neutral

arbiter but as an advocate for the resolu-.

tion that he has suggested to the defend-
ant. Id. It allows a basis for doubting the
impartiality of the judge, thus eroding the
public confidence in the judicial system and
bringing into question the fairness of the
administration of justice.

- I :
[21 We determine that Judge Cox’s par-
ticipation in the plea bargaining process in

the matter of State v Simmons, then.

pending before him, was in disregard of the
rule limiting such participation and strikes
at the heart of the public’s perception of
judicial impartiality. Accordingly, we hold
that Judge Cox violated Canons 1, 2(A),
3(A)(1) and (4) of the Code, and such viola-
tions require the imposition of a discipli-
nary sanction. In choosing an appropriate
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sanction to impose in this case, we have in
mind what we have previously said about
the purposes of judicial discipline:
The purpose of sanctions in cases of
judicial discipline, ... is not vengeance or
retribution. Those concepts have no
place in a disciplinary system designed to
assure the orderly administration of jus-
tice in"the public interest. Any sanction
must be designed to preserve the integri-
ty and independence of the judiciary and
to restore and reaffirm the public confi-
dence in the administration of justice.
Any sanction must be designed to an-
nounce publicly our recognition that
there has been misconduct; it must be
sufficient to deter the individual being
sanctioned from again engaging in such
conduct and to prevent others from en-
gaging in similar misconduct in the fu- .
ture. Thus, we discipline a judge to in-
struct the public and all judges, our-
" selves included, of the importance of the
function performed by judges in a free
society. We discipline a judge to re-
assure the public that judicial misconduct
is neither permitted nor condoned.
Matter of Ross, 428 A.2d 858, 868-69 (Me.
1981). We believe that the sanction of a
public reprimand of Judge Cox will fulfill
these purposes.

It is ADJUDGED that Judge David M.
Cox has violated Canons 1, 2(A), 3(A)1) and
(4) of the Code of Judicial Conduct.

It is ORDERED that Judge David M.
Cox be, and he hereby is, reprimanded for
those violations.

Al conecurring.
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